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R has noved for a partial summary adj udi cation
that the value of certain real and personal property is
i ncludable in the gross estate. P avers that the
property is not so includable because the decedent sold
it to his daughter prior to his death. Relying on two
State court actions finding no sale to the daughter, R
argues that the doctrine of collateral estoppel, or
i ssue preclusion, precludes such a finding. W agree
with Rthat Pis estopped fromlitigating owership of
the property. P having set forth no other basis for
P s assignnments of errors, partial summary adjudi cation
in Rs favor is appropriate.

Held: R s notion for partial summary judgnent
shall be granted, and the value of the property is
i ncludable in the gross estate.
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Dudley M Lang and R._ Wcks Stephens Il, for petitioner.

Frederick J. Lockhart, Jr., for respondent.

MEMORANDUM OPI NI ON

HALPERN, Judge: This case involves the Federal estate tax.
The decedent is Theodore C. Chenodurow (sonetines, Theodore). By
noti ce of deficiency dated Decenber 1, 1999 (the notice),
respondent determ ned a deficiency in Federal estate tax of
$2, 648,640, an addition to tax for failure to file tax return of
$132, 432 under section 6651(a)(1), and an accuracy-rel ated
penal ty of $529, 728 under section 6662(a). The case is before us
on respondent’s notion for partial summary judgnent (the notion).
Petitioner objects.

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect at the tinme of decedent’s death
and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Backgr ound

Mbtion for Sunmmary Judgnent

A summary judgnent is appropriate “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a

decision may be rendered as a matter of law.” Rule 121(b). A
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summary judgnent may be made upon part of the legal issues in
controversy. See Rule 121(a).
G ounds

Respondent asks for summary adjudication in his favor that,
at the time of decedent’s death, decedent had an interest in
certain real and personal property (sonetinmes, the property), the
val ue of which, by virtue of such interest, is includable in the
gross estate. Respondent’s grounds are that the ownership of the
property was previously litigated by Gail C WIlIlians (sonetines
Gail or Ms. Wlliams), individually, and as personal
representative of decedent’s estate, and that a final
determ nation was reached adverse to Ms. WIllians’ position, as
executor, in the instant case, which affords respondent the
defense of collateral estoppel and precludes petitioner from
relitigating ownership of the property.

Facts on Which W Rely

I n support of the notion, respondent has filed the
decl aration of Frederick J. Lockhart, Jr., respondent’s attorney
in this case (the Lockhart declaration). Attached to the
Lockhart declaration is a copy of the United States Estate (and
Cener ati on- Ski ppi ng Transfer) Tax Return, Form 706 (the Form
706), filed on account of decedent’s death, and copies of various
docunents filed in two State court actions (which we detai
infra). In support of petitioner’s opposition to the notion,

petitioner has filed the declaration of Ms. WIllians (the
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WIllians declaration). W rely on those declarations to the
extent that they are undisputed. |In particular, we rely on the
Form 706 and State court docunents attached to the Lockhart
declaration, since their authenticity has not been disputed by
petitioner. W also rely on two attachnments to the notion, which
petitioner also relies on. Finally, we rely on certain
uncontested avernents in the pleadings.! Principally, the facts
on which we rely to decide the notions are as foll ows.

Decedent

Decedent died on January 8, 1996. His domcile at the tine
of his death was in Yell owstone County, Montana.

Execut or

Ms. WIlianms (nee Chenobdurow), personal representative of
the estate of decedent, signed the petition. Her address, as
shown in the petition, is in Bozeman, Montana.

Form 706

Schedule A to the Form 706 (Schedule A) is a schedule
requiring a description of all real estate owned by the decedent.
The following itemis described on Schedule A: “80 acres in
Gl latin County, Mntana near Bozenman” (the subdivision |and).

Schedul e A does not include any description of approximately 390

! In petitioner’s nmenorandum of |aw in opposition to the
notion, petitioner states petitioner’s reliance on “the Protest
of Petitioner filed herein”. The record contains no such
docunent, nor does petitioner’s counsel’s cover letter, dated
Dec. 12, 2000, enclosing various docunents for filing, contain
reference to any such docunent.
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acres of ranch | and adjacent to the subdivision |and and
constituting the greater part of what was known as the Abagai
ranch (the Abagail ranch).

There is no acconpanying schedule to the Form 706 t hat
descri bes certain personal equipnent used in connection with the
Abagai |l ranch (the ranch equi pnent).

Notice

Anmong the adjustnments giving rise to respondent’s
determ nation of a deficiency in Federal estate tax are
adj ustnments increasing the value of the gross estate for the
val ue of the Abagail ranch and the ranch equi prment. Respondent
made those adjustnments on the basis that decedent owned the
Abagai|l ranch and the ranch equi pnent on the date of his death.

Petition

Anmong petitioner’s assignnments of error in the petition are
the foll ow ng:

(a) The Comm ssioner erroneously determ ned that the
gross estate includes the value of the |and,

i nprovenents and water rights of the real property

known as the Abagail Ranch, which real property was

sold to the decedent’s daughter on Novenber 16, 1981

(b) The Comm ssioner erroneously determ ned that
such sale to the decedent’s daughter was null and void.

* * * * * * *

(e) The Comm ssioner erroneously determ ned that the
gross estate includes the value of farm machi nery and
equi pnent which was sold to the decedent’s daughter on
or before August 18, 1995.
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Anmong the facts upon which petitioner bases the assignnments
of error are the follow ng:

On Novenber 16, 1981, * * * [decedent] sold the Abagai
Ranch to his daughter Gail Chenbdureau * * *.

From Novenber 16, 1981, until August 30, 1995 * * *
title to the Abagail Ranch remained in the names of

* * * [decedent] and his wife * * * On August 30,
1995 * * * [decedent and his wi fe] executed and
delivered a Warranty Deed conveying Abagail Ranch to
Gail. Because of a mnor error in such deed * * *

[ decedent and his wife] executed and delivered a
corrected Warranty Deed dated Decenber 20, 1995 * * *

Gail is the true owner of the Abagail Ranch * * * |

The Abagail Ranch is not an asset of the Estate and its
value is not properly included in the gross estate for
estate tax purposes.

* * * * * * *

In conjunction with formalizing the sale of the Abagai
Ranch to Gail * * * [decedent] executed and delivered
to Gail a General Assignnent of all farm equi pnent and
machi nery | ocated at the Abagail Ranch. Consequently,
Gail is the true owner of the equipnent; it is not an
asset of the Estate; and its value is not properly
included in the gross estate for estate tax purposes.

State Court Actions

Rel evant to this proceeding are two actions brought in the
Mont ana Ei ghteenth Judicial District Court, Gallatin County,
Montana (the State court). The first action is styled “CYND
JAKUBEK and PAUL JAKUBEK, Plaintiffs, vs. GAlL SUZANN CHEMODUREAU
aka GAIL WLLIAMS individually and in her capacity as Persona
Representative of the ESTATE OF THEODORE CHEMODUROW Def endants”,
Cause No. DV 96-60 (Cause No. DV 96-60). Cause No. DV 96-60 was

initiated by conplaint (the Second Anended Conpl ai nt and Demand
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for Jury Trial in Cause No. DV 96-60 (second anended conpl aint)
is dated February 12, 1997). M. WIIlians answered and nmade a
counterclaim (the answer and counterclaim. The second action is
styled “GAI L SUZANN CHEMODUREAU W LLI AMS, Plaintiff, vs. GEORG A
DARI A HOHENSEE, CYNTHI A JAKUBEK, PAUL JAKUBEK, the heirs et al.,
Def endants”, Cause No. DV 96-109 (Cause No. DV 96-109). Cause
No. 96-109 was initiated by conplaint filed April 1, 1996 (the
conplaint). A cross-conplaint (the cross-conplaint) was brought
in Cause No. DV 96-109, styled “CEORA A DARI A HOHENSEE
Plaintiff, vs. GAIL SUZANN CHEMODUREAU, et al., Defendants.”

Cause No. DV 96-60 invol ves several causes of action based
upon agreenents plaintiffs claimthey entered into with decedent,
i ncluding an agreenent entitled “LI VESTOCK AGREEMENT” (the
livestock agreenent). Anmong the avernents made by plaintiffs in
support of their causes of action are that (1) by the |ivestock
agreenent, decedent had (A) | eased the Abagail ranch to them and
(B) agreed to provide and mai ntain necessary equipnment (i.e., the
ranch equi pnment) for ranch operations, and (2) Ms. WIIians,
individually and as a personal representative of decedent’s
estate, had breached those agreenents. Anong the counts in
Ms. WIlianms’ counterclaimare counts alleging that plaintiffs
are unlawfully in possession of, and have refused to return to

Ms. WIlianms, the ranch equi pnent.
I n Cause No. DV 96-109, Ms. WIlianms averred that she was

the sol e owner of the Abagail ranch and sought to quiet her title
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as against the clains of the identified defendants and ot hers.
Anmong defendants identified in the conplaint are “the heirs and
devi sees of [decedent]”. Wth respect to unidentified

def endants, the conplaint avers that there m ght be persons
unknown to Ms. WIllianms claimng, or who mght claim an interest
in the Abagail ranch, adverse to her interest as the fee sinple
hol der of the title to the property. The conplaint states that
each and all of the identified defendants, as well as any unknown
persons, “are without any right, title, estate, or interest in,

or lien or encunbrance upon, the Property [Abagail Ranch], and
therefore have no valid estate, right, title, or interest in or
to, or lien or encunbrance upon, the Property or any portion
thereof.” By the cross-conplaint, cross-conplainant set forth a
cause of action against Ms. WIllians individually, and in her
capacity as personal representative of the estate of decedent,

for specific performance of a |land transaction involving the
Abagai | ranch.

Cause Nos. 96-60 and 96- 109 were consol idated and a nonjury
trial was held in each, fromJuly 14 through July 18, 1997, in
Cause No. 96-60, and on Novenber 12 and 13, 1997, in Cause No.
96- 1009.

On April 8, 1998, in connection with Cause No. 96-109, the
State court issued its “Findings of Fact, Conclusions of Law and
Order” (the Cause No. 96-109 report), together with attendant

Judgnent (the Judgnment in Cause No. 96-109). Two concl usions
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reached by the State court were that the Abagail ranch was
property includable in the probate estate of decedent and that
Ms. WIllianms held title to the ranch in constructive trust for
the estate of decedent. Anong the conclusions of |aw reached by
the State court were the foll ow ng:

4. The first issue to be resolved is ownership of
t he Abagail Ranch. Gail clains to have purchased the
ranch in 1981 from Theodore. There was no evi dence
presented that Theodore agreed to sell the ranch to
Gail in 1981 or that he considered the ranch sold to
Gil. In fact, the evidence denonstrated that he
considered the ranch as his own as reflected in his
1992 correspondence with Miusser and the 1995 WII.
Gai | presented no evidence of paynent for the ranch -
no checks, credit card bills or any other witten
evi dence of paynent to Theodore from 1981 to the date
of trial. The Court concludes that Gail did not
purchase any portion of the Abagail Ranch at any tine.

5. @il also clainms that she acquired the Abagai
Ranch in 1995 by virtue of the clainmed paynents over
the years. In support of this claim Gail produced two
deeds describing the identical portion of the Abagai
Ranch and both from Theodore and his wife Bette to Gai
- one dated August 1995 and the other Decenber 1995
* *x *  The deeds were ostensibly introduced at trial
to reflect a transfer of ownership to Gail in 1995.
Gail admtted that the August deed was defective and
had to be redone wth the Decenber deed. The August
and Decenber 1995 deeds both indicate that all of the
consi deration had been provided, but Gail admtted that
at the tinme of Theodore s death (January 1996), she
owed Theodore as much as $40, 000- $60, 000.

6. There was no credi bl e evidence that Gai
provi ded Theodore with any consideration for any
portion of the Abagail Ranch at any tine. It was
wthin Gail’s ability to produce sone docunentary
evi dence reflecting any paynent for the ranch if it
existed. In light of this absence of what should have
been avail abl e evi dence, the Court concludes that no
paynments were ever nmade to Theodore by Gail for any
portion of the Abagail Ranch. In addition, there was
nothing in Theodore’s 1995 tax return, prepared at
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Gail’s direction, or any of his other tax returns
introduced at trial, that reflected any paynents from
Gail to Theodore for the Abagail Ranch.

7. The Court concludes that Gail provided no
nmonet ary consi deration for the Abagail Ranch, as
clainmed by Gail. The Court also concludes that |ove
and affection between Theodore and Gail, if any, is not
consi dered val uabl e consi deration for the conveyance.
Baker Nat. Bank v. Lestar, 153 Mont. 45, 57; 453 P.2d
774, 781. Wthout consideration and absent a gift
theory, the attenpt to transfer ownership of the
Abagail Ranch to Gail in 1995 is void. Eliason v.

Eli ason (1968), 151 Mont. 409, 417; 443 P. 2d 884, 889.

8. Wth regards to a gift theory, there was no
evi dence presented at trial that the attenpted transfer
from Theodore to Gail in 1995 was intended to be a
gift. 1In order for there to be a valid inter vivos
gi ft, Theodore nust have had donative intent. State
Board of Equalization v. Cole (1948), 122 Mnt. 9, 14;
195 P.2d 989, 992. @il did not argue in her pleadings
or at the tine of trial that Theodore ever intended to
gift her any portion of the ranch. Rather, she said
she was to pay for it and Theodore “intended” to sel
it to her.

9. Because there was no consideration provided by
Gail for the ranch and gift is not an issue in this
case, the Court concludes that the August and Decenber
1995 deeds are null, void and subject to cancellation.
Eli ason, 151 Mont. at 417.

10. In light of the fact that there was no valid
transfer to Gail and no gift, that portion of the
Abagai| Ranch subject to the quiet title action should
be a part of the Estate of Theodore Chenodurow. Gai
may have title to the property by virtue of one of two
deeds, but as a matter of equity, Gail holds title to
the property in constructive trust for the Estate of
Theodor e Chenodur ow.

* * * * * * *

In this case, Gail is subject to an equitable duty
to convey it to the Estate until such tinme as all of
Theodore’s affairs are settled and the probate court
permts her to distribute the estate according to
Theodore’s last WIl. To permt Gl to keep the ranch
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wi t hout having paid for it would unjustly enrich her at
t he expense of Georgia, the Jakubeks and perhaps ot her
creditors, including the IRS, who are |ooking to the
Estate to satisfy Theodore’s outstandi ng obligations,
debts and judgnents. This conclusion does not preclude
Gail fromacquiring an interest in the Abagail Ranch

per Theodore's last WII, if appropriate, once this
case and the probate of Theodore’s estate have been
resol ved

11. Consequently, the Court concl udes that

portion of the Abagail Ranch that Gail seeks to quiet

title is held in constructive trust for the Estate of

Theodor e Chenodurow. Except as discussed below, it is

for the probate court to determ ne what, if any,

portion of the Abagail Ranch should be transferred to

Gai | under Theodore’s last WII.

The Judgnent in Cause No. 96-109 incorporated the order
par agr aphs fromthe Cause No. 96-109 report. Anong the order
par agraphs i ncorporated was the foll ow ng:

1. Gl WIllians’ request to quiet title in that

portion of the Abagail Ranch identified in the

Conpl aint is DENIED and said property is now held by

Gail WIllians in constructive trust for the benefit of

the Estate of Theodore Chenodurow.

The Judgnent in Cause No. 96-109 (and, |ikew se, the
Judgnent in Cause No. 96-60, see infra), inclusive of
i ncorporated Order (in Cause No. 96-109, only), becane final as a
result of a Stipulation to Dism ss Appeal and Cross Appeal, with
Prej udi ce, dated October 6, 1998, and the Order of the State
court approving the dismssal, dated October 27, 1998. Notices
of Satisfaction of Judgnent were filed, and the State court
declined to dismss the Judgnents.

Al so, on April 8, 1998, in connection wth Cause No. 96-60,

the State court issued its “Findings of Fact, Concl usions of
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Law’. An attendant Judgnent was issued on April 14, 1998 (the
Judgnent in Cause No. 96-60). One conclusion reached by the
State court was that the ranch equi pnent was includable in the
probate estate of decedent. Anmong the findings of fact nmade by
the State court were the foll ow ng:

19. The parties [decedent and the Jakubeks]
negoti ated, drafted and signed a Livestock Agreenent
[(the livestock agreenent)] in February 1993 * * *

* * * * * * *

35. The Jakubeks al so contend that Gail breached
the Agreenment [the |livestock agreenent] by refusing to
provi de necessary nachi nery and equi pnent to operate
the ranch and naintain a cow calf operation. The
necessary machi nery and equi pnment at issue was a ranch
truck and ranch tractor. Under the Livestock Agreenent
Theodore specifically agreed:

. to provide and mai ntain necessary equi prment
for ranch operation, cattle, pasture and hay
ground. To provide animal health for cows and
their calves, to include; veterinary services,
vacci nes, and supplies, pasture, hay, straw and
feed suppl enents.

* * * * * * *

39. As for the truck, Gil initially promsed to
make the paynents on the truck and tractor. (P. Ex.
24). Later she clainmed that she could not nake the
paynents because the Estate was w thout the funds.
Later still she clainmed that she was not responsible
for maki ng the paynents on the truck because the truck
was sold to “Abagail Ranch, Inc.” and there was no such
entity. She also clainmed she did not need to nmake
paynments on the truck because of a clained forged
signature on the sales docunents. * * * Neverthel ess,
she demanded that the truck be returned to her as an
asset of the Estate * * * and clained to own the
tractor as of August 1995. * * *

40. @Gil clained to have purchased the ranch
machi nery in August of 1995 and produced a docunent
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whi ch she clainmed reflected the transfer from Theodore,
including the tractor. * * * Yet, there was nothing
presented at trial to indicate that she paid anything
for the machinery. The transfer docunent submtted by
Gail consists of three pages, the final two being
prepared by Cyndi. Cyndi testified that the two final
pages had not been prepared until |ate Septenber or
early COctober of 1995. This is supported by Def. Ex.
509C which is the third page of Def. Ex. 509B except
with a date of Cctober 1995 at the bottom Gail’s
claimthat Def. Ex. 509B was created on or before
August 30, 1995 is inconsistent with the date on Def.
Ex. 509C and Cyndi’s testinony.

* * * * * * *

69. As for the unlawful possession of the truck
and machi nery and equi pnent, Gail at first clainmed the
personal property belonged to the Estate and then they
bel onged to her in accordance wth an assi gnnent dated
August 30, 1995. * * * Theodore, however, still
considered the property his as |ate as Septenber of
1995 because he gave Paul the back hoe to use as a
trade in, an itemthat Gail clains was transferred to
her in August. * * *

Anmong t he concl usions of |aw reached by the State court were the
fol | ow ng:

3. The Livestock Agreenent is a valid contract as
all essential elenments to a contract are present,
nanmely, identifiable parties capable of contracting,
their consent, |lawful object and consideration. §828-2-
102, MCA;, Klawitter v. Dettmann, (1994), 268 Mont. 275,
280, 886 P.2d 416, 419.

4. As reflected in the Livestock Agreenent, the
intent of the parties was to nmake it binding upon their
respective heirs, personal representatives and assigns.
Theodore’s Last WIIl and Testanent also instructs his
personal representative to pay all debts. (Pl. Ex.1).
The Livestock Agreenent is binding upon Gail as
Theodore’ s personal representative. See Baker v.
Berger (1994), 265 Mont. 21, 28, 876 P.2d 940, 944.
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17. As personal representative of the Estate,
Gai | breached the Livestock Agreement by (i) refusing
to pay any of the expenses of the cattle; (ii) letting
the truck and tractor be repossessed and not repl acing
the sanme; and (iii) attenpting to evict the Jakubeks
fromthe property in early 1996.

The Judgnent in Cause No. 96-60 included, anong others, the
foll ow ng order:

Judgnent is hereby entered against Gail WIIians,

individually and in her capacity as personal

representative of the Estate of Theodore Chenodurow,

and in favor of Cyndi and Paul Jakubek on each and

every countercl ai mbrought by Ms. Wllians in DV 96-60.

Di scussi on

| nt r oducti on

The Federal estate tax is inposed on the transfer of the
taxabl e estate. See sec. 2001. The value of the taxable estate
is derived fromthe value of the gross estate. See sec. 2051.
The val ue of the gross estate includes the value of all property
to the extent of the decedent’s interest therein at the tinme of
his death. See sec. 2033. W |ook to State law to interpret

interests and rights. See Tracy v. Comm ssioner, 70 T.C 397,

402 (1978); cf. Helvering v. Stuart, 317 U S. 154, 161 (1942).

As relevant to this proceeding, petitioner assigned error to
respondent’s determnations that, at the tine of his death
decedent had an interest in the Abagail ranch and the ranch
equi pnent. I n support of those assignnents, petitioner averred
that, prior to decedent’s death, decedent had sold or otherw se

transferred the property to Ms. WIllianms, who, at the tinme of
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decedent’ s death, was the “true owner” of the property.
Petitioner avers no other facts that would support the
assignnments of error. Therefore, if petitioner is estopped from
claimng that, prior to decedent’s death, decedent had sold or
otherwi se transferred the property to Ms. WIlians, petitioner
has rai sed no factual issue wth respect to the assignnments of
error, and we may resolve those assignnents as a matter of |aw.

1. The Doctrine of |Issue Preclusion

The doctrine of issue preclusion, or collateral estoppel,
provi des that, once an issue of fact or lawis “actually and
necessarily determ ned by a court of conpetent jurisdiction, that
determ nation is conclusive in subsequent suits based on a
di fferent cause of action involving a party to the prior

litigation.” Mntana v. United States, 440 U S. 147, 153 (1979)

(citing Parklane Hosiery Co. v. Shore, 439 U S. 322, 326 n.5

(1979)). Issue preclusionis a judicially created equitable
doctrine the purposes of which are to protect parties from
unnecessary and redundant litigation, to conserve judicial
resources, and to foster certainty in and reliance on judicial

action. See, e.g., 1d. at 153-154; United States v. ITT

Rayoni er, Inc.,

627 F.2d 996, 1000 (9th Cr. 1980). In Peck v. Conm ssioner, 90

T.C. 162, 166-167 (1988), affd. 904 F.2d 525 (9th Cr. 1990), we

set forth the following five conditions that nust be satisfied
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prior to application of issue preclusion in the context of a
factual dispute (the Peck requirenents):

(1) The issue in the second suit must be identical in
all respects with the one decided in the first suit.

(2) There nust be a final judgnment rendered by a court
of conpetent jurisdiction.

(3) Collateral estoppel may be invoked agai nst parties
and their privies to the prior judgnent.

(4) The parties nust actually have litigated the issues

and the resolution of these issues nust have been

essential to the prior decision.

(5) The controlling facts and applicable |legal rules

must remai n unchanged fromthose in the prior

litigation. [Ctations omtted.]

Even if the Peck requirenents are satisfied, however, we
have broad discretion to determ ne when issue preclusion shoul d
apply, and we may refuse to apply it where, for instance, it is
to be applied offensively, and the party against whomit is to be
applied had little incentive to defend in the first action or
where the second action affords the party procedural

opportunities unavailable in the first action that could readily

cause a different result. See Parklane Hosiery Co. v. Shore, 439

U S 322, 330-331 (1979); see al so McQuade v. Conm ssioner, 84

T.C. 137, 143 (1985).

In considering respondent’s position that preclusive effect
attaches to the findings of the State court, we inquire whether
the courts of Montana would accord such findi ngs preclusive

effect. See 28 U.S.C. sec. 1738 (2000) (the records and judi ci al



- 17 -
proceedi ngs of a State shall have the sane full faith and credit
in every court within the United States as they have in the
courts of the State fromwhich they are taken); Krener v.

Chem cal Constr. Corp., 456 U. S. 461, 482 (1982) (“Congress has

specifically required all federal courts to give preclusive
effect to state-court judgnents whenever the courts of the State
fromwhi ch the judgnents energed would do so", quoting Allen v.

McCurrey, 449 U S. 90, 96 (1980)); Bertoli v. Conm ssioner, 103

T.C. 501, 508 (1994). The doctrine of collateral estoppel is

recogni zed in the courts of Montana. E.g., Rafanelli v. Dale,

971 P.2d 371, 373 (Mont. 1998) (“The doctrine of collateral
estoppel bars a party against whomthe claimis asserted or a
party in privity wwth the earlier party, fromrelitigating an

i ssue which has been decided in a different cause of action.”).
The Supreme Court of Montana applies a three-part test to
determ ne whether coll ateral estoppel bars litigation: (1) Was
the issue decided in the prior adjudication identical with the
one presented in the action in question? (2) Was there a final
judgnment on the nerits? (3) Was the party agai nst whomthe plea
is asserted a party in privity with a party to the prior
litigation? See id. at 373-374. Although the three-part test
applied by the Suprene Court of Mntana does not specifically
recogni ze the fourth and fifth Peck requirenents (actual
litigation of an issue whose resolution was essential to prior

case and no change in controlling facts and applicabl e |egal
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rules), we believe that those requirenents are inherent in
Montana's three-part test. Since the parties have couched their
argunents in terns of the Peck requirenents, we shall respond
accordi ngly.

[, Di scussi on

A. | ssue Precl usion

1. The Abagail Ranch

Cause No. 96-109 is an action brought by Ms. Wllians to
quiet title to the Abagail ranch. Such actions are provided for
by Mont. Code Ann. ch. 28 (1999) (Quieting Title to Real
Property). In pertinent part, Mnt. Code Ann. sec. 70-28-101
(1999) provides:

Quiet title action authorized. An action may be
brought * * * by any person * * * claimng title to
real estate against any person or persons, both known
and unknown, who claimor may claimany right, title,
estate, or interest therein or lien or encunbrance

t hereon adverse to plaintiff’s ownership * * * for the
pur pose of determ ning such claimor possible claim
and quieting the title to said real estate.

In pertinent part, Mnt. Code Ann. sec. 70-28-107 (1999)
provi des:

the court in which such action is tried shall have
jurisdiction to nmake a conpl ete adjudi cation of the
title to the lands naned in the conplaint * * *,
including jurisdiction to direct:

* * * * * * *

(d) the doing of any * * * act of a personal
nature necessary to give effect to the rights of the
respective parties to such action, as the sane may be
adj udi cated by the court.
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Anong the parties defendant in Cause No. 96-109 are “the
heirs and devi sees of [decedent]” and all other persons “known or
unknown” claimng an interest in the Abagail ranch.

Among Ms. WIllianms’ prayers for relief is the foll ow ng:

That it be decreed and adjudged by this court that the

Def endants and each and all of them* * * have no

right, title, estate, or interest in or to, or lien or

encunbrance upon, the * * * [Abagail Ranch], and that

the Plaintiff is the sole and | awful owner thereof in

fee sinple absolute, by and through good and valid

title thereto.

The State court determned that, notw thstanding that title
to the Abagail ranch may have appeared in the nanme of
Ms. Wllianms, any title she held was held in constructive trust
for the estate of decedent. |In particular, the State court
found: “Gil did not purchase any portion of the Abagail ranch
at any time.” Based on that finding, the State court concl uded
that, for lack of consideration: “[T]he attenpt to transfer
ownership of the Abagail ranch to Gail in 1995 is void”, and “the
August and Decenber 1995 deeds are null, void and subject to
cancel lation”. The State court al so concluded: “[T]hat portion
of the Abagail Ranch that Gail seeks to quiet title is held in

constructive trust for the Estate of [decedent].”2 The State

court’s findings and conclusions of |aw directly contradict

2 The State court inposed the follow ng duty upon Gail:
“Gail 1s subject to an equitable duty to convey it [the Abagai
Ranch] to the Estate until such tinme as all of * * * [decedent’s]
affairs are settled and the probate court permts her to
distribute the estate according to * * * [decedent’s] last WII.”
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Ms. WIllianms’ avernents in the conplaint that: “Plaintiff is the
sol e owner of the Property [Abagail Ranch]”, and “Plaintiff has
obt ai ned her ownership rights in the Property by operation of |aw
and warranty deed.” M. WIlianms’ prayers for relief (including
the prayer set forth above) were denied. Mreover, the State
court’s findings and conclusions of |aw directly contradict
petitioner’s avernents in this case: “On Novenber 16, 1981
* * * [decedent] sold the Abagail Ranch to his daughter Gai
Chenodureau”, and “Gil is the true owner of the Abagail Ranch”.
Respondent has satisfied the first of the Peck requirenents; the
identical issue was decided in the first suit (Cause No. 96-109)
as is raised here, viz., whether decedent sold the Abagail ranch
to Ms. WIlians.

Respondent has al so satisfied the fourth of the Peck
requi renents; ownership of the Abagail ranch was actually
litigated and the answer to that question was essential to the
result in the first suit (Cause No. 96-109), i.e., that M.
WIllians held the Abagail ranch only as a constructive trustee
for the benefit of the “Estate of [decedent]”.

The Judgnent in Cause No. 96-109 was entered, becane final,
and was satisfied. Petitioner has failed to show that the
controlling facts or applicable | aw have changed since those
events occurred. Thus, respondent has satisfied the second and
fifth Peck requirenments. Since petitioner does not chall enge the

third Peck requirenent, viz., whether petitioner is a party, or
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inprivity to a party, to the prior judgnent, we conclude that it
is satisfied. Respondent has, therefore, satisfied all of the
Peck requirenents.

2. The Ranch Equi pnent

In Cause No. 96-60, plaintiffs clained that, by the
i vestock agreenment, decedent |eased to themthe Abagail ranch
and, in connection with that | ease, agreed to provi de and
mai ntai n the ranch equi pment for their use. The State court
found that the |livestock agreenent was a valid contract, and the
intent of the parties to the |ivestock contract was to nake it
bi nding on their respective heirs, personal representatives, and
assigns (including Ms. WIllians, as decedent’s personal
representative). Plaintiffs claimed that Ms. WIIians,
“individually and as personal representative of the Estate [of
decedent]”, had breached the |livestock agreenent specifically,
that provision of the agreenment by which decedent agreed to
provi de and maintain the ranch equi pnent for plaintiffs’ use. In
t he answer and counterclaim M. WIIlians averred that she owned
the ranch equi prment. She prayed for a judgnment on her
counterclaimthat, anmong other things, “the Plaintiffs return to
t he Defendant the possession of the Truck * * * [and] tractor and
ot her farm and ranch equi prent unlawfully held by the
Plaintiffs”. The State court found that, with respect to the
ranch equi pnment: “[T]here was nothing presented at trial to

indicate that she [Ms. WIllians] paid anything for the
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machi nery.” The State court entered judgnent agai nst M.
WIllianms, and in favor of the plaintiffs, on every count in her
counterclaim

For substantially the sane reasons as with the Abagai
ranch, we conclude that the Peck requirenents are satisfied with
respect to the ranch equipnment. 1ssues of fact were decided by
the State court following a trial. The State court rejected
Ms. WIllianms’ claimthat she (rather than the estate) owned the
ranch equi pnment. That is the sanme issue before us. Resolution
of that issue was essential to the outcone reached by the State
court. The Judgnent in Cause No. 96-60 was entered, becane
final, and was satisfied. Petitioner has failed to show that the
controlling facts or applicable | aw have changed since those
events occurred. Petitioner does not question whether petitioner
is a party, or in privity to a party, to the prior judgnent.
Respondent has, therefore, satisfied all of the Peck
requirenents.

3. Exercise of Discretion

Petitioner argues that we should exercise our discretion to
precl ude respondent’s claimof estoppel. First, petitioner
argues that Ms. WIllians did not have the incentive to defend
vigorously the issue of ownership of the Abagail ranch in the
State court. In the WIlians declaration, Ms. WIllians states:

[ DV 96-109] was a quiet title action which | comrenced
for the sole purpose of renoving as a |ien against the
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Abagai| Ranch a nortgage securing a note * * * held by
Ceorgi a Hohensee. * * *

* * * * * * *

At no time during the trial of the consolidated Mntana

cases did | ever believe that | was litigating title to

t he Abagail Ranch in any manner which was intended to

put at issue as against the whole world that | was the

owner of the ranch based upon ny 1981 agreenent with ny

father to purchase the ranch and ny subsequent paynents

therefor. * * *
Petitioner clains: “The worst possible outcone of the 1996
Action for Gail WIllianms was that: (a) seven acres of an al nost
400 acre ranch would go to Georgia's estate; (b) the Jakubeks
woul d i ndeed have a valid | ease (that would soon expire); and
(c) her quiet title action would be deni ed because of this. None
of these possible outcones are particularly onerous.”

Petitioner ignores that, in Cause No. 96-109, the caption to
the conplaint (the caption) includes, as defendants:

all persons known or unknown claimng or who m ght

claimany right, title, estate, or interest, or lien or

encunbrance upon the real property described in the

Conpl ai nt [ Abagail Ranch] or any portion thereof,

adverse to Plaintiff’s ownership or any cloud on

Plaintiff’s title thereto whether such claimor

possi bl e claimbe present or contingent, including any

of dower, inchoate or accrued * * *,

Petitioner’s claimthat Cause No. 96-109 was limted to
determining Ms. WIllians’ rights as against only the estate of
CGeorgi a Hohensee is belied by the caption and avernents of the
conplaint. Mreover, Mnt. Code Ann. sec. 70-28-104(2) (1999)

provi des:
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(2) If the plaintiff shall desire to obtain a

conplete adjudication of the title to the real estate

described in the conplaint, he nay nane as defendants

all known persons who assert or who m ght assert any

claim* * * and may join as defendants all persons

unknown who m ght nmake any such claimby adding in the

caption of the conplaint in such action the words “and

all other persons, unknown, claimng or who m ght claim

any right, title, estate, or interest in or lien or

encunbrance upon the real property described in the

conpl aint adverse to plaintiff’s ownership or any cl oud

upon plaintiff’s title thereto, whether such claimor

possi bl e cl ai m be present or contingent.”
The caption contai ns | anguage substantially identical to that set
forth in Mont. Code Ann. sec. 70-28-104(2) (1999). Moreover,
Mont. Code Ann. sec. 70-28-107 (1999), quoted supra, establishes
the jurisdiction of the trial court to make a conpl ete
adj udication of the title to the Abagail ranch. W cannot escape
the conclusion that, by filing the conplaint, Ms. WIlians placed
at risk her interest in the Abagail ranch as against all parties,
known and unknown.

Certainly, the State court recognized that Cause No. 96-109
involved rights other than those asserted by the estate of
CGeorgi a Hohensee and the Jakubeks. The State court found: “To
permt Gail to keep the ranch w thout having paid for it would
unjustly enrich her at the expense of Georgia, the Jakubeks, and
perhaps other creditors, including the IRS, who are |ooking to
the Estate to satisfy Theodore’ s outstandi ng obligations, debts
and judgnents.” M. WIIlians instigated Cause No. 96-109, and,
initially, she set the boundaries of the controversy, which

brought into question her ownership of the Abagail ranch, as
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agai nst not only the estate of Georgi a Hohensee and t he Jakubeks
but al so anyone else claimng an interest in the property.
Petitioner has failed to prove that Ms. WIllians did not have the
incentive vigorously to defend her ownership of the Abagai
ranch.

Second, petitioner argues that petitioner has better
procedural opportunities in this Court than Ms. WIllians had in
the State court. |In the WIlianms declaration, she states:

During the trial of the consolidated Montana cases, the
court refused to admt inportant evidence which |
bel i eve supported nmy ownership of the Abagail Ranch.

As | understood it, the reason for the refusal to admt
t he supporting evidence was that ny attorney in this
action had failed to produce that evidence during the
di scovery stage of the cases because he thought it was
unnecessary.

In Cause No. 96-109, the State court found:

At trial, Gail produced an alleged agreenent with
Theodore for the Abagail Ranch and Lot #3 dated in
August of 1995. The agreenent for the 400 acres was
not listed on Gail’s list of exhibits in the Pretrial
Order nor was it identified by Gail in her answers to
the di scovery requests. Gail marked the putative
agreenent for the 400 acres as Def. Ex. 510 in DV 96-60
and it was refused, but another agreenent for land in

t he Subdi vi sion had been admtted as Def. Ex. 510A. In
DV 96-109, Gil switched the exhibit |abels on the
exhibits and attenpted to introduce the 400 acre
agreenent as Def. Ex. 510A. The 400 acre agreenent was
again rejected. Wile the Court eventually admtted

t he docunent on ot her grounds, the Court does not find
this | ate discovered 400 acres agreenent to be a
credi bl e or authentic docunent or one of which the
defendants in DV 96-109 had adequate noti ce.

Therefore, the Court considers it of no consequence.

We assune that the docunent referred to in the court’s

finding is the docunent petitioner refers to. The short answer
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is that it was admtted into evidence in Cause No. 96-109,
contrary to petitioner’s claim The State court’s extensive
findings of fact in Cause Nos. 96-60 and 96-109 reveal that
Ms. WIllianms was afforded a full and fair opportunity to present
all evidence in support of her various clains.
We shall not exercise our discretion to preclude

respondent’ s cl ai m of estoppel.

B. Concl usi on

Petitioner is precluded fromclaimng that, prior to
decedent’ s death, decedent had sold or otherw se transferred the
property to Ms. WIIlians.

V. Summary Judgment

As stated, petitioner has raised no factual issue with
respect to the assignnents of error, other than that, prior to
hi s death, decedent had sold or otherwi se transferred the
property to Ms. Wllians. Petitioner is precluded from making
such a showi ng. Petitioner has not questioned the application of
section 2033 or any other provision of the Federal estate tax.
Petitioner, therefore, is left with no basis for assigning error
to respondent’s determ nation of a deficiency based on the
i nclusion of the value of the property in the gross estate.
Petitioner’s assignnments of error in that regard are, therefore,

w thout nmerit. W shall grant the notion.
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w |

An appropriate order

be i ssued.




